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P R E F A C E  

Each y e a r  s t u d e n t s  I n  t h o  H l s t o r y  l I S  C l a s s  a r e  asked I n  

F i r s t  Term t o  r e s e a r c h  a pape r  o n  some a s p e c t  o f  t h e  H i s t o r y  o f  

A u s t r a l  1 a  b e f o r e  F e d e r a t  I o n  t h a t  I n t e r e s t s  them, b a s l n g  t h e t r  

work, wherever  possible, on p r l m a r y  sources .  Some o f  t h e s e  pape rs  

r e a c h  h l g h  s tanda rds ,  and n o t  l n f r e q u o n t l y  make o r l g l n a l  

c o n t r l b u t l o n s  t o  t h e  u n d e r s t a n d i n g  o f  o u r  h l s t o r y ,  e s p e c l a l  l y  t o  

t h e  l o c a l  h l s t o r y  o f  t h i s  r e g i o n .  

T h l s  c o t  l e c t l o n  o f  f l v e  o f  t h e  p a p e r s  p r e s e n t e d  t h l s  y e a r  

has been assembled t o  make t h e  f r u l t s  o f  some o f  t h l s  r e s e a r c h  

a v a l  l a b l e  t o  o t h e r s ,  and a t  t h e  same t l m e  t o  show s t u d e n t s  t h e  

s t a n d a r d  o f  work t h a t  can  be achieved. These essays  a r e  n o t  

n e c e s s a r l l y  t h o  b e s t  essays ,  b u t  t h e y  a r e  good ones  and a r e  

technical l y  we1 l p r e s e n t o d .  They have been chosen,  however, more 

t o  demons t ra te  t h e  v a r l e t y  o f  I s s u e s  t h a t  I n t e r e s t  s t u d e n t s :  

l o c a l  as  w e l l  a s  n a t l o n a l ;  f ema le  a s  w e l l  a s  male;  b l a c k  a s  wet l 

and w h l t o .  

Thsy d l s p l a y  a  s o l l d  background and p r o v l d e  an i n s f g h t  i n t o  

s e v e r a l  themes deve loped d u r l n g  t h e  F l r s t  Term. I n  t h l s  way t h e y  

constitute a  u s e f u l  supp lement  t o  t h o  c o u r s e  and s h o u l d  p r o v o  

I n t e r e s t i n g  r e a d l n g .  

I t  I s  hoped t h a t  t h l s  p r o J e c t  w l l l  c o n t l n u e  f r o m  y e a r  t o  yea r  

b o t h  t o  encourage r e s e a r c h  and o r l g l n a l  l t y  and t o  s l o w l y  b u l  I d  up 

a body o f  m a t e r l a l  t o  w h l c h  l a t e r  s t u d e n t s  can r e f e r .  

Caro  l ~ a c k h l  

P e t e r  Hempensta l l 
Noel R u t h e r f o r d  



CONV ICT OFFENCES: SHAW/ROBSON? 

by Gery L u x f o r d  

T h l s  paper  s e t s  o u t  t o  discover, e x a c t l y ,  what t y p e  o f  
c r l m l n a l  o f f e n c e s m r e  domlnant  amongst t h e  c o n v l c t s  d u r l n g  t h e  
t r a n s p o r t a t l o n  p e r l o d  f rom 1820 t o  1852, w l t h  s p e c l f  l c  emphasls 
upon t h e  p e r l o d  a f t e r  1835. The l n l t l a l  s t l m u l a t l o n  t o  l n v e s t l g a t e  
t h l s  quest lonu&s p r o v l d e d  I n  t h e  works o f  A.G.L.Shaw and L.Robson. 

I n  an endeavour t o  a r r l v e  a t  some f l r m  u n d e r s t a n d l n g  o f  t h e  
t o p l c ,  It was essential t o  o u t l l n e  t h e  development  and f u n c t l o n l n g  
o f  t h e  B r l t l s h  c r l m l n a l  law. Once t h l s  had been done, It was 
p o s s l b l e  t o  su rvey  r e 1  e v a n t  s t a t 1  s t l c a l  d a t a  concern1 ng t h e  c o n v l c t s .  

The f l n d l n g s  l n d l c a t e  t h a t  p e t t y  c r l rnes  remaln  t h e  most 
. umerous c o n v l c t  o f f e n c e  d u r l n g  t h e  p e r l o d  f r o m  1820 t o  1852. 
A l  l t h a t  t h e n  remalned was t o  f l n d  some s p e c l f  l c  reasons 
l n d l c a t  l ng why such a t r e n d  d l d  occu r .  

"This ( t h e  new c r l m l n a l  l aw)  meant t h a t  p r o p o r t l o n a t e l  y fewer 
were even sentenced t o  t r a n s p o r t a t l o n ,  and f rom t h l s  t1me onwards 
t h e  c r l m e s  o f  t h o s e  who were sentenced were l n c r e a s l n g l y  s e r l o u s  
even If by modern s t a n d a r d s  t h e l r  punlshment  was v e r y  severe" .  
(Shaw, 1966). 

"The e f f e c t  o f  t h e s e  and subsequent changes I n  t h e  c r l m l n a l  
law on t r a n s p o r t a t l o n  was s l l g h t .  A l  l t h e y  meant was t h a t  men who 
p r e v l o u s l y  ran  t h e  r l s k  o f  b e l n g  hanged were now certainly 
t r a n s p o r t e d  ( t h e y  u s u a l l y  were anyway), and t h a t  men who were 
f o r m e r l y  l l k e l y  t o  be t r a n s p o r t e d  m l g h t  escape w l t h  a goal  sentence. 
The l m p o r t a n t  p o l n t  t o  s t r e s s  I s  t h a t  t h e  t y p e s  o f  o f f e n c e s  f o r  
whlch men were s e n t  t o  A u s t r a l l a  a l t e r e d  s c a r c e l y  a t  a l l .  T h i s  
c o u l d  be summed up by s a y l n g  t h a t  a  man found g u l  l t y  o f  s f e a l  l n g  
money I n ,  say, 1790 m i g h t  be hanged, though  he would p r o b a b l y  be 
t r a n s p o r t e d  f o r  l l f e ,  whereas t h e  same o f f e n c e  I n ,  say, 1840 would 
be pun lshed by seven years  t r a n s p o r t a t l o n ,  O r  perhaps a  p e r l o d  I n  
p r l s o n " .  (Robson, 1970). 

The above c l t e d  q u o t a t l o n s  s u c c l n c t l y  exp ress  two v a r y l n g  
arguments concerning t h e  c r l m l n a l  o f f e n c e s  o f  t h e  c o n v l c t s  s e n t  t o  
A u s t r a l l a  I n  t h e  p e r l o d  f rom 1787 u n t l l  1852. Shaw ( I )  m a l n t a l n s  
t h a t ,  a f t e r  t h e  o n s e t  o f  c r l m l n a l  law r e f o r m  I n  t h e  l a t e  1820's  
and e a r l y  183OVs, t h e r e  I s  a  change I n  t h e  t y p e  o f  o f f e n c e s  f o r  
whlch c r l m l n a l s  were sentenced t o  t r a n s p o r t a t l o n .  He m a l n t a I n s  
t h a t  as a  r e s u l t  o f  c r l m l n a l  law re form,  ' t h e  c r l m e s  o f  t h o s e  who 
were sentenced were l n c r e a s l n g l y  s e r l o u s ' .  

Robson ( 2 )  f a v o u r s  an e n t l r e l y  different vlew. He m a l n t a l n s  
t h a t ,  a l t h o u g h  t h e r e  was a  p r o c e s s  o f  law r e f o r m  I n  t h e  m l d d l e  o f  t h e  
t r a n s p o r t a t l o n  e ra ,  t h e  t y p e s  o f  o f f e n c e s  f o r  wh lch  men (and women) 
were t r a n s p o r t e d  t o  A u s t r a l l a  a l t e r e d  s c a r c e l y  a t  a l l .  He b e l l e v e s  
t h a t  even a f t e r  a  r e f o r m  o f  t h e  c r l m l n a l  law, t h e  proportion o f  
p e t t y  o f f e n d e r s  among t h e  c o n v l c t s  remalned q u l t e  h l g h .  

The a l m  o f  t h l s  paper  I s  t o  su rvey  t h e  t y p e  o f  c r l m l n a l  
o f f e n c e s  l e a d l n g  t o  t r a n s p o r t a t l o n .  The s p e c l f l c  o b J e c t l v e  w l l l  be 
t o  see whether  t h e  t y p e  o f  o f f e n c e s  remalned much t h e  same b e f o r e  
and a f t e r  any r e f o r m  I n  t h e  B r l t l s h  c r l m l n a l  law. Yet, b e f o r e  
any c o n s I d e r a t l o n  can be g l v e n  t o  t h e  q u e s t l o n  o f  c o n v l c t  o f fences,  
It I s  necessary  t o  ga I n  some u n d e r s t a n d l n g  o f  t h e  movement towards  
c r i m l n a l  law r e f o r m  w l t h l n  B r l t a l n .  





9 .  

Shaw c l a l m s  t h a t  a f t e r  1835 t h e  B r l t l s h  government  p r o v l d e d  f o r  
lmpr l sonment  a s  a  ' c l e a r  alternative t o  t r a n s p o r t a t l o n '  , y e t  
someth lng  I l k o  54% o f  a l l  c o n v l c t s  t r a n s p o r t e d  t o  N.S.W. and 
V.D.L. came o u t  between 1830 and 1849. ( 1 4 )  Shaw a c c o u n t s  f o r  t h f s  
by s u g g e s t i n g  t h a t  a  ~~~~~~~~~~~ly g r e a t e r  number o f  t h o s e  
sen tenced  t o  t r a n s p o r t a t l o n  a f t e r  1835 ( 1  5 )  were a c t u a l  l y  conveyed 
t o  t h e  p e n a l  s e t t l e m e n t s  ( see  T a b l o  One), Ho a l s o  a s s e r t s  t h a t  
t h e  p r o p o r t l o n  o f  p e t t y  o f f e n d e r s  amongst t h e s e  c o n v f c t s  I s  
s l g n l f  l c a n t l y  l e s s  t h a n  t h e  p r o p o r t l o n  b e f o r e  t h e  new c r f m l n a l  
l e g l s l a t l o n .  The v a l l d l t y  o f  such a  c o n t e n t f o n  can  b e s t  be 
ascertained by o b s e r v l n g  r e l e v a n t  s t a t l s t l c a l  d e t a  c o n c e r n l n g  t h e  
c o n v l c t s .  0 

D u r l n g  p e r l o d  number one (1787-1819)  t h e  l n c l d e n c e  o f  ' s e r l o u s t  
o f f e n c e s  ( 1 6 )  I s  6% o f  t h e  t o t a l  number o f  c o n v 1 c . t ~  t r a n s p o r t e d  
I n  t h a t  p e r l o d .  I n  t h e  second p e r l o d  (1820-1852)  t h e  p r o p o r t l o n  
o f  f s e r l o u s t  o f f e n c e s  had Increased,  b u t  o n l y  l n s l g n l f l c a n t l y ,  
t o  7%. ( 1 7 )  

The l n c l d e n c e  o f  s l m p l e  l a r c e n y  a s  a  p r o p o r t l o n  o f  t h e  t o t a l  
number o f  f e l o n s  t r a n s p o r t e d  t h o  f l r s t  p e r l o d  I s  33%. D u r i n g  t h e  
l a t t e r  p e r l o d  t h e  p r o p o r t l o n  a c t u a l  l y  r o s e  t o  38%. C o n t r a r y  t o  
Shawls argument  p e t t y  c r l m e  s t 1  l 1 constituted a  s l g n l  f l c a n t  
p r o p o r t l o n  o f  c o n v l c t  o f f e n c e s .  S l m l  l a r l y  t h e  p e t t y  c r i m e s  unde r  
t h e  h e a d l n g  o f  ' O f f e n c e s  A g a l n s t  P r o p e r t y '  ( 1 8 )  had I n c r e a s e d  
f r om 63% o f  t h o  t o t a l  I n  t h e  f l r s t  p e r l o d ,  t o  84% o f  t h e  t o t a l  
number o f  o f f e n c o s  I n  t h e  second p e r l o d .  ( 1 9 )  

Even I f  one c l a l m s  t h a t  Shaw was referring s p e c l f l c a l l y  t o  t h e  
p e r l o d  a f t e r  1835, t h e  e v l d e n c e  s t 1  l I s u p p o r t s  Robson 's  c o n t e n t  I o n .  
From 1830 t o  1852 t h e  p r o p o r t l o n  o f  s e r l o u s  o f f e n c e s  was 7 %  and 
f o r  o f f o n c e s  a g a l n s t  p r o p e r t y  85% ( l n c l u d l n g  37% f o r  s l m p l e  
l a r c e n y )  o f  t h e  t o t a l  number o f  c o n v l c t s  t r a n s p o r t e d .  ( 2 0 )  

A l l  t h e  above f l g u r e s  l n d l c a t e  t h a t  t h e  p r o p o r t l o n  o f  s e r l o u s  
o f f c n c e s  romalned a  m l n o r  p o r t l o n  o f  c o n v l c t  numbers. Thus  Shaw's 
appraisal I s  p r o v e n  t o  be fallacious. A l l  t h a t  r ema lns  I s  t o  f l n d  
a  reason  o r  r e a s o n s  l n d l c a t l n g  why such  l a r g e  numbers o f  p e t t y  
criminals carno t o  A u s t r a l l a  between 1820 and  1852. 

An answer  c o u l d  be f ound  by o b s e r v l n g i t h e  p r o p o r t t i o n  o f  v e r y  
young o f f e n d e r s  amongst  t h e  c o n v l c t s .  Between 1835 and 1839, 66% 
o f  a l l  p e r s o n s  c o n v l c t e d  I n  B r l t a l n  were under  25 y e a r s  o f  age, 
w h l l e  50% were unde r  21 y e a r s  o f  age, ( 2 1 ) a T h l s  means t h a t  2'0% 
o f  t h e  p o p u l a t i o n  were c o m m l t t l n g  55% o f  t h e  c r i m e s .  ( 2 2 )  
A l  so, a t  l e a s t  55% o f  a l  l c o n v l c t s  t r a n s p o r t e d  f o r  s lmp l e  l a r c e n y  
came f r o m  t h e  15 t o  24 y e a r s  age g roup .  ( 2 3 )  

A p r o p o r t l o n a l  l n c r e a s e  I n  t h e  number o f  p e t t y  o f f e n d e r s  
among t r a n s p o r t e e s  a f t e r  1820 c o u l d  have r e s u l t e d  p a r t l y  f r o m  an 
I n c r e a s e  I n  t h e  numbers b e l n g  s e n t  f r o m  t h e  unde r  25 age g roup .  ( 2 4 )  
However, t h e  l a c k  o f  a  s e t  o f  t a b l e s  l n d l c a t l n g  t h e  o f f e n c e ,  t h e  
age o f  t h e  o f f e n d e r ,  and t h e  y e a r  o f  d e p a r t u r e ,  makes t h l s  
h y p o t h e s l s  d l f f l c u l t  t o  v e r l ' f y .  

A n o t h e r  exp l a n a t l o n  c o u l d  be f ound  I n  t h e  l n f  l u e n c o s  o f  an 
e f f l c l e n t  p o l  I c e  f o r c e ,  a  r e f o r m e d  c r l n l n a l  law and a  new f o r m  
o f  p r o s e c u t t o n .  Between 1814 and 1829 t h e  r a t 1 0  o f  c o n v l c t l o n s  t o  
c h a r g e s  ( see  T a b l e  Two) I n  London and M l d d l e s e x  was 63% and f o r  
t h e  p e r l o d  1830 t o  1839 It was 72%. I n  t h e  re rne lnder  o f  Eng land  
t h e  r a t l o s  f o r  t h e  corresponding p e r l o d s  were 68% and 72% 
r e s p e c t  I ve l y. ( 2 5 )  

I t  I s  n o t  u n r e a s o n a b l e  t o  suppose t h a t  a s  t h e  number o f  
c o n v l c t l o n s  l n c r e a s e d  so d l d  t h e  p r o p o r t l o n  o f  c o n v l c t e d  p e t t y  
o f f e n d e r s .  ( 2 6 )  Thus, t h e  g r e e t e r  number o f  c o n v l c t l o n s  l e d  t o  
more p e t t y  o f f e n d e r s  be l n g  sen tenced  t o  t r a n s p o r t a t l o n .  T h l s  
s l t u a t l o n  was compounded by t h e  f a c t  t h a t  between 1830 and 1852 
g r e a t e r  numbers o f  p r l s o n e r s  were b e l n g  conveyed t o  A u s t r a l  l a  












