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PREFACE

Each year students In the History 1IB Class are asked in
Flrst Term to research a paper on some aspect of the History of
Australia before Federation that Interests them, basing their
work, wherever possible, on primary sources. Some of these papers
reach high standards, and not Infrequently make original
contributions to the understanding of our hlstory, especially to
the local history of thils reglon.

This collection of flve of the papers presented thls year
has been a§sembled to make the frults of some of this research
avallable to others, and at the same time to show students the
standard of work that can be achleved. These essays are not
necessarily the best essays, but they are good ones and are
technically well presented. They have been chosen, however, move
to demonstrate the variety of Issues that Interest studsnts:
local as well as natlonal; female as well as maile; black as well
and white.

They display a solld background and provide an insight Into
several themes developed during the First Tarm. |In thls way they
constitute a useful supplement to the course and should prove
Interesting reading.

it s hoped that this project wlll continue from year to year
both to encourage research and originality and to slowly bulld up
a body of material to which later students can refer.

Carol Bacch!
Peter Hempenstall
Noel Rutherford




CONV ICT OFFENCES: SHAW/ROBSON?

by Gary Luxford
SYNOPS |S

This paper sets out to dlscover, exactly, what type of
criminal offencesudre dominant amongst the convicts durilng the
transportation period from 1820 to 1852, with speclflic emphasls
upon the perlod after 1835, The Inltlal stimulation to Investligate
this questlonuis provided In the works of A.G.L.Shaw and L.Robson.

In an endeavour to arrive at some firm understanding of the
toplc, It was essentlal to outliine the development and functionling
of the British criminal law. Once thls had been done, 1t was
possible to survey relevant statistical data concernling the convicts.

The findings Indicate that petty crimes remaln the most
. umerous convict offence during the period from 1820 to 1852.
All that then remalned was to flnd some speclflic reasons
Indlcating why such & trend did occur,

"This (the new criminal law) meant that proportionately fewer
were even sentenced to transportation, and from thls time onwards
the crimes of those who were sentenced were Increasingly serlous
even |f by modern standards thelr punishment was very severe'.
(Shaw, 1966).

"The effect of these and subsequent changes In the criminal
law on transportation was slight. All they meant was that men who
previously ran the risk of belng hanged were now certalnly
transported (they usually were anyway), and that men who were
formerly llkely to be transported might escape wlith a goal sentence.
The important polnt to stress Is that the types of offences for
which men were sent to Australia altered scarcely at all. Thls
could be summed up by sayling that a man found gullty of stealling
money In, say, 1790 might be hanged, though he would probably be
transported for |ife, whereas the same offence In, say, 1840 would
be punished by seven years transportation, or perhaps a period In
prison', (Robson, 1970).

The above clted quotations succlinctly express two varylng
arguments concerning the criminal offences of the convicts sent to
Australla In the perliod from 1787 until 1852. Shavw (l) malntalns
that, after the onset of criminal law reform In the late 1820's
and early 1830's, there Is a change In the type of offences for
which criminals were sentenced to transportation. He malntalns
that as a result of criminal law reform, 'the crimes of those who
were sentenced were Increasingly serious'.

Robson (2) favours an entlirely different view. He malntalns
that, although there was a process of law reform In the middle of the
transportation era, the types of offences for which men (and women)
were transported to Australla altered scarcely at all. He belleves
that even after a reform of the criminal law, the proportion of :
petty offenders among the convicts remalned quite high.

The alm of this paper Is to survey the type of criminal
offences leadling to transportation. The specific objective will be
to see whether the type of offences remalned much the same before
and after any reform in the British criminal law. Yet, before
any conslideration can be given tp the question of convlcf offences,
It 1s necessary to gain some understanding of the movement towards
criminal law reform within Brltaln.
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A good general outline of England's criminal law during the
olghteenth contury would describe the letter of the law as severe
and sanguinary. However the manner and splirit of the law's
administration was totally different. "Often the Injured party,
reallizling a trivial damage became In law a caplital felony, refused
to prosecutc or altered the assessed damage so as to make the
offence a misdeameanour™, (3)

The Influence of such a dlivergence between the statute law
and the functioning of that law Is reflected Iin flgures recordlng
the Incidence of exec utlons. The ratlo of executions to capital
convictions In London and Middlesex (4) for the period from 1749
to 1758 was 2:3., Between 1790 and 1799 It was |:3 and for the
period 1800 to 1810 It had been reduced to |:7.

The development of the law concerning simple grand larceny
Is a good indicator of this general trend In the eighteenth century.
Thils particular law Is also Important because larceny crimes were
such 3 slgnificant proportlon of convict offences. (5) As the law
stood In the late elghteenth century, simple grand larceny was
theft unaccompanlied by any aggravating clircumstances; the
adjJective 'grand' denoted simpiy that the value of the stolen goods
exceeded twelve pence. |If It was twelve pence or under, the offence
was called a petty larcony and did not carry the death penalty. (6)
Many other petty offences (most of which were crimes of larceny)
were punishable with death but, as In the case of simple grand
larceny, punishment was usually commuted to terms of Imprisonment
or transportatlion. Such a sltuation was ridiculous because a
severe criminal law hardly ever observed In practise, offered no
fears to the criminal elements In soclety, nor did It act as a
deterrent to the Increasling Incidence of crime.

Sir Robent Peel, as Home Secretary, saw the need for law reform.
During the decade after 1820, he set about bringing the letter of
the law Intfo allgnment with the manner and splrit of Its
administration. (7)

In 1823 (8) It was enacted that a court could abstaln from
passing the death sentence on persons convicted of any crime except
murder. Thls meant that Jjudges were empowered to merely record
the death sentence and to Impose transportation directiy. The
Inevitable result was an Increase In the number of commuted death
sentences.

Another most Important blll passed In 1827 (9) abolished the
distinctlion between petty and grand larceny. Thils statute greatly
reduced the number of capltal felonies and made the punishment
of transportation a more certaln sentence. (10)

The process of criminal law reform continued Into the 1830's,
so that by 1839 the number of capital statutes had been reduced
to fourteen. (lI1) Not more than thirty years previously the number
had been something |lke two hundred and flfty.

The administering of the Brltish criminal law led to the
transportation of 148,000 convicts to N.S.W., and V.D.L. between
787 and 1852. (12) Of these, 123,000 were male and 25,000 were
female. From one half to two thirds of the convicts had formerly
been punished, while 80% were transported for larceny of varlous
kinds. (I13)

Shaw, |lke Robson, acknowliedges the high Inclidence of fheff
amongs the convict offences. However, they disagree on the
porportion of petty offenders amongst the total number of
transportees during the post law reform era.
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Shaw claims that after 1835 the British government provided for
Imprisonment as a 'clear alternative to transportation', yet
something lIlke 54% of all convicts transported to N.S.W. and
V.D.L. came out between 1830 and 1849. (I4) Shaw accounts for this
by suggesting that a signlficantly greater number of those
sentenced to transportation after 1835 (15) were actually conveyed
to the penal settlements (see Tabie One). He also asserts that
the proportion of petty offenders amongst these convicts Is
signlficantly less than the proportlon before the new criminal
legislation. The valldlity of such a contention can best be
ascertalned by observing relevant statistical data concerning the
convicts. °

During perlod number one (1787-1819) the Incldence of 'serfous'
offences (16) Is 6% of the total number of convicts transported
In that period. In tThe second perlod (1820-1852) the proportion
of 'serlous' offences had Increased, but only Insigniflicantiy,
to 7%. (17) :

The Inclidence of simplie larceny as a proportion of the total
number of felons transported the flrst period is 33%. During the
latter perlod the proportlon actually rose to 38%. Contrary to
Shaw's argument petty crime stl |l constltuted a signlficant
proportion of convict offences. Simllarly the petty crimes under
the heading of 'Offences Agalnst Property' (18) had Increased
from 63% of the total In the flrst perlod, to 84% of the total
number of offences In the second period. (19)

Even 1f one clalims that Shaw was referring speclflcally to the
period after 1835, the evidence stlll supports Robson's contention.
From 1830 to 1852 the proportion of serlous offences was 7% and
for offences agalnst property 85% (including 37% for simple
larceny) of the total number of convicts transported. (20)

All the above flgures indicate that the proportlon of serlous
offences remained a minor portlon of convict numbers. Thus Shaw's
appralsal Is proven to be fallaclous. All that remalns Is to find
a reason or reasons Indlicating why such large numbers of petty
criminals came to Australla between 1820 and (852,

An answer could be found by observing:the proportion of very
young offenders amongst the convicts. Between 1835 and 1839, 66%
of all persons convicted In Britaln were under 25 years of age,
whitle 50% were under 2| years of age. (2!):'This means that 20%
of the population were commlitting 55% of the crimes. (22)

Also, at least 55% of all convicts transported for simple larceny
came from the I5 to 24 years age group. (23)

A proportional Increase In the number of petty offenders
among transportees after 1820 could have resulted partly from an
Increase In the numbers belng sent from the under 25 age group. (24)
However, the lack of a set of tables Indlcating the offence, the
age of the offender, and the year of departure, makes thlis
hypothesls dlfflcult to verlfy.

Another explanatlion could be found In the Influences of an
efflclent police force, a reformed criminal law and a new form
of prosecutlion. Between 1814 and 1829 the ratio of convictlions to
charges (see Table Two) In London and Mliddlesex was 63% and for
the perlod 1830 to 1839 I+ was 72%. In the remalinder of England
the ratlos for the correspondling periods were 68% and 72%
respectively. (25)

It Is not unreasonable to suppose that as the number of
convictlons Increased so did the proportion of convicted petty
offenders. (26) Thus, the greater number of convictlons led to
more petty offenders belng sentenced to transportation, Thls
sltuatlon was compounded by the fact that between 1830 and 1852
greater numbers of prlisoners were belng conveyed to Australla
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because of the changlng sltuation on board the hulks and the
operatlion of the new criminal law.

The administration of the new crimlnal law galned a greatecr
level of honesty and efflclency wlith the advent of stlipendliary
maglstrates and publlc prosecutors. These maglistrates enforced
the law In a manner which added a greater certalnty to the form
punishment would take. Previously, many criminals had been
aqultted because the operating law and Its administration were
antlquated. Greater numbers now began to be prosecuted under a
more efflclent criminal code. Simllarly, many more minor offenders
(especlally during the 1830's) were transported under criminal laws
which made a speclflc provislion for such a punlshment.

However, the contributlion of the new criminal law to the number
of petty offenders transported after 1830 was dependent upon the
changing situatlon on board the hulks.

At 1833...the men of the worst character, and those previously
convicted for serlous offences belng sent flrst...However, after
1833 the position changed and by 1835 It had been ordered that all
the men on the hulks be transported¥. (27) Thus, prlor to 1835
a sentence of transportation did not necessarlly mean that the
felon would progress any further than the hulks. For Instance,
of the numbers sentenced to transportation In England just prior
to 1819 about 30% were actually sent away. From about 1824 untl!
1846 the flgure fluctuates between 60 and 75% (see Table One).

In Ilreland the number remained at about 70% untlil 1844, (28)

A lack of available work for hulk Inmates and a shortage of
prisons (especlally In Ireland) necessitated sending away a greater
number of convicts In the latter perlod. Thus, since petty offenders
constltuted between 70 and 90% of convicted felons, and slnce such
a significant proportion of these offences were punished with
transportation, then It must follow that any Increase in the number
of actual transportations wiil contaln a signlficant number of
petty offenders.

The statistlcal evidence must lead one to conclude that a
great majorlty of the convicts throughout the perlod of transport-
ation were nothing more than petty criminals. Undoubtedly, more
serfous felons were conveyed to the penal settlements of eastern
Australlia once the death sentence w~s r :served $olely forl
murdefrers but they remalned a declded mlnorlty, before, durlng and
after the reforms in the British criminal law.

FOOTNOTES

(1) A.G.L.Shaw, Convicts and the Colonies, London, 1966, p.148.
(2) L.Robson, The Convict Settlers of Australlia, Carlton, 1970,p.8
(3) E.O'Brlen, The Foundatlon of Australla, Sydney, 1950, p.58.
¢ see also Robson, oE.cTT., p.55.

(4 L.Radztnowtcz, A Hlstory of English Criminal Law, London,
1948, Vol.l, p.I5T.
see also ppl819 (585) VIII Appendices | and 2, ppl26-139.
(5) Between 1810 and 1825 larceny charges comprised 90% of all
crimes In England. ppl827 (534) pp66-70. Clted In O'Brien,

op.clt.,p.10.

(6) Radzinowicz, op.clt., Vol.l, pp632~-633

{(7) see Holdsworth,W., A History of Engllish Law, London, 1965,
Yol . X111, pp397-40I
O'Brlen, op.clt., pp48-53.
Radzlnowlcz, op.clt., Vol.l, pp578-585.

(8) 4 Geo 4, C48 (1823).

(9) 7 and 8 Geo 4, C28 (1827).

(10) The punishment for simple larceny was transportation for
seven years or imprisonment for not more than two years.
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Radzlnowicz, op.clt., Vol.l, pp733-734,

The grand total (which Includes the perlod to 1868), Is
163,021. Robson, op.clt., p.4.

vi13) 1bid, p.9.

(14) Tbid, Tables 4a and 4k.

(15) The observance of any proportlonal changes In the Incldence
of convict offences can only be made more comprehenslible
by dlviding the transportation perlod Into two sections.

The first, from 1787 to 1819, representing the period before
criminal law reform and the second representing roughly
the era of reform from 1820 to 1852, "

(16) These 'serlous' crlimes must be assumed to Include such offences
as murder, assault, robbery with violence, rape and wil ful
destructlion.

(17) Robson, op.clt., Tables 6a and 8a.

(18) Without w%lful destruction and robbery with violence.

(19) Robson, op.clt., Tables 6a and 8a.

(z9) 1bld.

(21') Shaw, op.clt., p.160.

(22) 1Ibld.

(23) Robson, op.clt., Tables 6f and 8e.

(24) Ibld. 54% of all offences agalnst property were committed by
the 25 and under age group.

(25) J.Hart, "Reform of the Borough Pollce, 1835-1856". Engllsh

~ Historical Revlew, 1955, Vol .70, pp4l3-415.
(26) Between 1810 and 1825 larceny charges rose by 300% and
comprised 90% of all crimes In England. pp!827 (534) pp66-70.
Cited in O'Brien, op.clt., p.10.
(27) Robson, op.clt., p.§7.
(28) Sece ppl85I (572), XLVI.
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TABLE ONE
’ - -
i A B
% 1811 - 1817 31 30
i 1818 - 1824 34 60
g 1825 - 183] 34 70
1832 - 1834 35 75
(835 ~ 1837 . 27 66
1838 -~ 1840 22 . 66
i841 - 843 19 75
|844 ~ 1846 17 66
1847 - 1848 |4 40
Column A: % of all those convlc}ed at asslzes and sesstons
who were sentenced to transportation or resplted
for it.
Column B: § sentenced who were actually transported.
Source: A.G.L.Shaw, Convicts and the Colontes, Carlton, 1970,

p.150.



TABLE TWO
e ——— e it o % e e e e o o it ¢ s+ e e
A B
e v 4 st oo - - —— —— e ————y —g——— -
‘ London & Rest of London & Rest of
Mlddlesex England Mlddlesex England
b Wales & Wales
iI811 - 1820 195 78 not ascertalned
1814 - 1820 209 89 131 58
1821 - 1829 226 105 145 74
1830 - 1835 231 131 163 93
1836 - 1839 198 145 146 |05
I830 - 1839 218 |36 156 98
1840 - 1849 208 162 157 118
Column A: the number of persons charged with ¢riminal offences
per 100,000 of population.
Column B: the number of persons convicted of criminal offences
per 100,000 of population.
Source: J.Hart, "Reform of the Borough Police, 1835-1856",

English Historical Review, 1955, Vol.70, p.413.






